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SUMMARY OF THE QUESTIONS ON APPEAL 


The questions presented by this appeal, as determined 
from and urged by Appellant’s brief, are five in number, 
and they appear as follows: 

First: Whether or not the trial court below had juris-~ 
diction over the offense charged. 

Second: Whether or not the trial court below erred 
in admittting Appellee’s Exhibit No. 1 and denying ob- 
jection to all of the testimony of the witness, Dr. King, 
on the grounds that no proper foundation had been laid 
to connect the said exhibit or said testimony with the 
Appeliamie berets 

Third: Whether or not the trial court below wenseqmum 
refusing to admit Appellant's proposed Exhibit No. 4, 
which was a letter from a firm of attorneys which asked 
the Appellant to come to their office to discuss this case 
with them, it appearing that said exhibit was offered for 
the purpose of impeaching the testimony of Edward Go- 
bert, No. 2. 

Fourth: Whether or not the trial court below erred in 
instructing the jury that Section 7, Subdivision 3, Title 
18, U. S. C. A., applied to the case, in view of time: 
that the Appellant held a deed to the land upon which 
the crime was committed, and that there was no reserva- 
tion of any kind or nature on the part of the United 
States pertaining to said land. 

Fifth: Whether or not the trial court below erred in 
admitting into evidence the testimony of the Federal 
Bureau of Investigation Special Agent Gene Topp, rela- 
tive to the admissions of the Appellant which the Appel- 
lant contends amount to a confession. 
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STATEMENT OF JURISDICTION 

The Appellant herein, Chester Guith, was indicted by 
a Grand Jury, sitting in the United States District Court 
for the District of Montana, on the 9th day of November, 
1954. The indictment contained a single count, which 
charged that on or about the 9th day of January, 1954, 
at the Guith ranch, approximately ten miles west of the 
City of Cut Bank, and at a place within the exterior 
boundaries of the Blackfeet Indian Reservation, being 
Indian country, and within the State and District of Mon- 
tana, the Appellant, Chester Guith, did wilfully, unlaw- 
fully and feloniously have sexual intercourse with one 
Eleanora Gobert, a female Indian person of the age of 
fifteen (15) years, and not at said time the wife of said 
Appellant. The Appellant entered a plea of not guilty to 
the said indictment on the 9th day of June, 1955, in the 
United States District Court for the District of Mon- 
tana, Great Falls Division, and the Appellant was tried 
by the said Court sitting with a jury on June 9, 10, and 
11, 1955. On the 11th day of June, 1955, the jury re- 
turned a verdict finding the Appellant guilty in manner 
and form as charged in said indictment, and endorsed on 
said verdict the words “we recommend leniency.” The 
said Court then pronounced judgment upon the said Ap- 
pellant and sentenced the Appellant to serve six (6) years 
in a Federal penitentiary. 


The Appellant appealed from the said judgment and 
sentence, giving his notice of appeal to this Court on 
fume 13, 19595. 
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STATEMENT OF THE CASE 


The Appellant is a white man, who resides on a ranch 
located on deeded land and lying within the exterior 
boundaries of the Blackfeet Indian Reservation. 

The Prosecutrix is a female Indian ward of the Gov- 
ernment of the age of fifteen (15) years, and she resides 
with her parents on a farm located on the Blackfeet In- 
dian Reservation, approximately one-half mile from the 
farm of the Appellant. On January 9, 1954, the Prose- 
cutrix, at the request of her father, placed a truck bat- 
tery upon a sled at about noon of that day, and pulled the 
battery to the home of the Appellant for the purpose of 
having the battery charged. Upon arriving at the Ap- 
pellant’s ranch, she knocked on the door of the residence, 
and receiving no answer, she proceeded to look for the 
Appellant. She found the Appellant in a tool shed located 
on Appellant’s ranch. Appellant advised that the battery- 
charger was in town being repaired, and proceeded to 
converse with the Prosecutrix. When the Prosecutrix 
attempted to leave, the Appellant grasped her and placed 
her upon the dirt floor of the tool shed where he pro- 
ceeded to remove the jean trousers she was wearing. He 
then had an act of sexual intercourse with the Prosecu- 
trix and afterwards admonished her that she should not 
tell anyone what they had done and also that she should 
go to the toilet so that she would not have a baby. The 
Prosecutrix then returned to her home and did not com- 
plain regarding the offense to anyone. 

On the 2nd day of October, 1954, the Prosecutrix gave 
birth to a baby at the agency hospital, with Dr. King in 
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attendance. Dr, King advised the Federal Bureau of In- 
vestigation of the birth of the child to an unwed juvenile 
mother, and after that, the Prosecutrix, for the first time, 
made the admission that she had had sexual intercourse 
with the Appellant on the 9th day of January, 1954, at the 
Guith ranch. Her memory as to the date is clear because 
that particular January 9th happened to be the first Satur- 
day after school had resumed after the Christmas vaca- 
tion. The baby which the Prosecutrix had was considered 
by Dr. King, an expert witness, to be a full-term baby, 
and if anything, even longer than a full-term child. Dur- 
ing pregnancy, the Prosecutrix carried the baby in a 
highly unusual manner, the head of the child being under 
the ribs of the Prosecutrix, and the feet and legs extend- 
ing down into her pelvic regions; thus, the pregnancy was 
masked and the Prosecutrix was able to keep her secret. 

The Appellant’s defense to the charge was in the na- 
ture of an alibi that he had been in town and not at his 
ranch during the middle of the day of January 9, 1954. 
Attempts on the part of the Appellant to corroborate this 
alibi were weak and not convincing. 

The question of jurisdiction and the basis therefor will 
appear clearly in the argument contained in this brief. 
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ARGUMENT 


The Appellant makes five (5) specifications of error 
which will now be considered individually and in the 
order in which they are presented in Appellant’s brief. 


The Trial Court Below Properly Assumed 
Jurisdiction Of This Case. 


A brief consideration of the law will make it appear 
conclusively that the court below had jurisdiction of this 
case. 

Remembering that the Appellant is a white man and 
the Prosecutrix is an Indian and that the crime was com- 
mitted on deeded land lying within the exterior boun- 
daries of an Indian reservation, we should first examine 
Title 18, U. S. C. A., 1152, which reads as follows: 


“Laws governing. Except as otherwise expressiy 
provided by law, the general laws of the United 
States as to the punishment of offenses commuted 
in any place within the sole and exclusive jurisdic- 
tion of the United States, except the District of Col- 
umbia, shall extend to the Indian country. 

This section shall not extend to offenses committed 
by one Indian against the person or property of an- 
other Indian, nor to any Indian committing any of- 
fense in the Indian country who has been punished 
by the local law of the tribe, or to any case where. 
by treaty stipulations, the exclusive jurisdiction over 
such offenses is or may be secured to the Indian tribes 
respectively. June 25, 1948, c. 645, 62 Stat. 757.” 


As used in this statute, the words “‘sole and exclusive” 
do not apply to the jurisdiction extended over the Indian 
country, but are only used in the description of the laws 
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which are extended by reason of this statute to operate 
on offenses committed in the Indian country. Ex parte 
Neicomerizona, 1891, 11 S. Ct. 870, 140 U.S, 575735 
Pe idest3; Ex parte Nowabbi 1936, 61 P. 2d, 1139/60 
@ida., Cr. 111. 

Next we should look at the definition of “Indian coun- 
ieeeerwacm isiset out im Title 18 U. S. C. A., 11515 the 
pertinent portions of which appear as follows: 

m tie term) Indian country | Ac) tsed immune 
chapter, means (a) all land within the limits of any 
Indian reservation under the jurisdiction of the 
United States Government, notwithstanding the is- 


suance of any patent, and, including rights-of-way 
running through reservations .. .” 


eeatice ot statute litle 16 U.S. C. A., 1152) supra 
we must determine whether or not there is a Federal law 
defining the crime of statutory rape which is applicable 
to offenses committed in any place within the “‘sole and 


exclusive’ jurisdiction of the United States, and we find 
pwenmalaw in litle 13 U.S. C. A., 2032, which reads as 


follows: 


“Carnal knowledge of female under 16. Whoever, 
within the special maritime and territorial jurisdiction 
of the United States, carnally knows any female, not 
his wife, who has not attained the age of sixteen 
years, shall, for a first offense, be imprisoned not 
more than fifteen years, and for a subsequent of- 
fense, be imprisoned not more than thirty years. June 


Caml ts) c. 645, 02 Stat. /95, 


Thus, it is clear that a crime committed by a white man 
against a ward Indian within the Indian country is a 
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proper subject for Federal jurisdiction. 

The Appellant contends that there is a lack of jurisdic- 
tion because the crime in the subject case was committed 
on fee patent land located on and within the reservation. 
This court has recognized Federal jurisdiction of subject 
case in the case of Williams v. United States, 215 F. 2d., 
1, wherein it lays down the legal principle that there shall 
be no failure of Federal jurisdiction because of the fee 
patent nature of the land upon which the crime was com- 
mitted, so long as the crime was committed on land which 
lies within the limits of the Indian reservation. 

The court below was correct in charging the jury that 
the facts of the case vested the court with jurisdiction. 


The Court Was Correct In Adnutting the X-Ray Showing 

the Prosecutrix to be Pregnant and the Testimony of 

Dr. King Relative to the X-Ray, the Pregnancy and the 
Delivery of the Child. 


The X-ray was made by Dr. King on the 2nd day of 
October, 1954, (Tr. 70), which was the same day that 
Dr. King attended the birth of the baby shown by the 
X-ray. (Tr. 68.) Dr. King testified that the baby which 
he delivered and which was shown in the X-ray could have 
been the result of an act of sexual intercourse which oc- 
curred on the 9th day of January, 1954. (Tr. 68, 69.) 

This evidence is extremely important in corroborating 
the testimony of Eleanora Gobert that she had had sexual 
intercourse with the Appellant on the 9th day of January, 


1954, (Ure 29s 0 ole) 
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The Prosecutrix testified that she had a baby on Oc- 
tober 2, 1954, which was delivered by Dr. King. (Tr. 32, 
63.) She also testified that she had never had sexual 
intercourse with anyone other than the Appellant. (Tr. 
ao, 34.) 

Thus, if the Prosecutrix had sexual intercourse on 
femuarye), 1954, with Appellant and had never at any 
time had sexual intercourse with any man other than the 
Appellant, it appears clearly that the pregnancy is the 
result of an act of sexual intercourse with the Appellant. 
The X-ray which is Appellee’s Exhibit No. 1, and the 
testimony of Dr. King relative to the delivery of the baby 
and to the period of gestation required for the birth of 
a human baby, are of great value in corroborating the 
testimony of the Prosecutrix. 


The Court Committed No Error in Refusing to Admit 

Into Evidence A Letter Received by Appellant From An 

Attorney, for the Purpose of Impeaching the Testimony 
of IWVitness Edward Gobert, No. 2. 


Appellant testified that he received Appellant’s pro- 
posed Exhibit No. 4, a letter, in the regular course of the 
mail; and that the letter was from Mr, Aronow, a Shelby 
attorney, and that as a result of receiving the letter the 
Appellant went to see Mr. Aronow. Appellant further 
contends that the purpose of this exhibit was to impeach 
the testimony of witness Edward Gobert, No. 2. 

This presents no problem in that no proper foundation 
was laid for such an impeachment. Edward Gobert, No. 


10 


2 did not testify on either direct examination or cross- 
examination that any such letter was or was not writtten, 
or that it was or was not received by the Appellant, and 
he did not testify as to the contents of any such letter 
or that he ever knew anything about such a letter. 

It is a well settled rule of law that there can be no 
impeachment of a witness until the witness has testified 
with some particularity as to the facts which constitute 
the basis of the impeachment. Bearman v. Prudential In- 
surance Company of America, 186 F. 2d, 662. Accord- 
ing to the Bearman case, supra, the letter could not have 
been received in evidence as proof of the facts therein 
stated, and further that it could be introduced in evidence 
only to impeach the writer of the letter or a person deny- 
ing the receipt or existence of such a letter. 

In the absence of any proper foundation, it is obvious 
that the letter could not be used to impeach the testimony 
of Edward Gobert, No. 2. 


The Court Below Committed No Error In Instructing 
the Jury That Section 7, Subdrisiow 3, laile 16 7 smnee 
A., Applied to This Case. 


In order to properly consider this question, we must 
read the court’s instruction relative to jurisdiction, (Tr. 
186, 187, 188), as a whole, and it appears as follows: 


“Now before I overlook it it has been stated here 
by counsel that proof has not been submitted that this 
is within the Indian country. And I want to disabuse 
your minds of that situation right at this time. When 
you started there was testimony in this case that the 
Guith ranch is within the exterior boundaries of the 
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Blackfeet Indian Reservation, and that is sufficient, 
so I need not give that question further consideration. 


Now the law, I should call your attention, of 
course, to the law upon which this information is 
based. I am reading from Section 1152 of the United 
States Code Annotated, Title 18: 


‘Except as otherwise expressly provided by law, 
the general laws of the United States as to the punish- 
ment of offenses conimitted in any place within the 
sole and exclusive jurisdiction of the United States, 
except the District of Columbia, shall extend to the 
- Indian country’. 


And from Section 1151: 


‘Indian country defined. Except as otherwise pro- 
vided in sections 1154 and 1156 of this title, the term 
“Indian country,” as used in this chapter, means (a) 
all land within the limits of any Indian reservation 
under the jurisdiction of the United States Govern- 
ment, nothwithstanding the issuance of any patent, 
and, including rights-of-way running through the 
fesetvaiion, * * *.’ 


Now the federal statute upon which this indictment 
fectemic found im section 2032 of Title 16, Uimited 
States Codes Annotated, and it reads, as follows: 


‘Whoever, within the special maritime and terri- 
torial jurisdiction of the United States, carnally 
knows any female, not his wife, who has not attained 
the age of sixteen years, shall, for a first offense, be 
imprisoned not more than fifteen years, and for a 
subsequent offense, be imprisoned not more than 
tliney years. 


Within the territorial jurisdiction of the United 
States, and that requires some definition and that 
is found in Title 18, United States Codes Annotated, 
Section 7, subdivision (3) which illustrates the mean- 
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ing of that, what I have just read to you. Subdivision 
(3): 

‘Any lands reserved or acquired for the use of the 
United States, and under the exclusive or concurrent 
jurisdiction thereof, or any place purchased or other- 
Wise acquired by the United States by consent of the 
legislature of the State in which the same shall be, 
for the erection of a fort, magazine, arsenal, dock- 
yard, or other needful building.’ 


You will note then that would be any lands reserved 
or acquired for the use of the United States and un- 
der the exclusive or concurrent jurisdiction thereof, 
which fits this case precisely.” 


Then, according to the lower court's instruction, we 
must apply Title 18 U. S. C. A., 1152, suprayeangeaiianle 
18 U. S. C. A,, 1151, supra, which unequivocallymdinees 
us to Title 18 U. S. C. A., 2032, supra, as the layaanenes 
able to the facts of this case. Then, it appears that the 
law operates in effect to lift from the carnal knowledge 
statute, 18 U. S. C. A., 2032, supra, the wordsi anaes 
the special maritime and territorial jurisdiction of the 
United States” and to substitute in it’s stead, the words 
“Indian country sso that Title 18, U. S. C ayezieee 
supra, when read in the light of the definition of Indian 
country and Title 18 U.S. C. A., 1152; supra) womldiresd 
as follows: 

“Whoever, cithin the Indian Country, carnally 
knows any female, not his wife, who has not attained 
the age of sixteen years shall, for a first offense, be 
imprisoned not more than fifteen years, and for a 


subsequent offense, by imprisonment not more than 
thirty years.” 
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ilies eoumeimercadine te the jury Title 1S UL SCA 
Section 7, (3), which reads as follows: 


“The term ‘special maritime and territorial juris- 
diction of the United States’ as used in this Title, 
includes : 


(3) Any lands reserved or acquired for the use of 
the United States and under the exclusive or con- 
Ctpnent jlrisaiction tiereot, .. .” 


was obviously stating to the jury the Congressional au- 
Pome ton the enactment of litle 18 U. S. C. A. 1151, 
supra, which defines Indian Country and Title 18 U. S. 
C. A, 1152, supra, which advises us which laws shall 
apply to crimes committed in the Indian country by a white 
man against an Indian person. 


The Adniussion of the Testimony of Gene Fopp to the 
Effect That Appellant Admitted Having Sexual Inter- 
Course with the Prosecutrix on Several Occasions Was 
Not Error in that the Testimony Was Admitted for the 
Purpose of Impeaching the Appellant as a Witness. 


The Appellant opened the door for impeachment when 
he took the stand and on his direct examination (Tr. 144, 
145) testified as follows: 


“QO. (By Mr. J. J. O’Connell): Now she went on 
further and said that after this alleged occurrence 
on January 9th, 1954, that on three or four other 
occasions within a period of three or four weeks 
after the occurrence on January 9th, 1954, that you 
again had sexual intercourse with her, is that testi- 
mony true or false. 
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A. Very false. 
©. Did you have sexual intercourse with her on 
those three or four occasions? 


A. No.” 


A foundation for the impeachment of the Appellant as a 
witness was laid on cross examination of the Appellant 
by the following testimony (Tr. 156, 157): 

“© By Mr. J. J. O'Connell (Should readies 
O’Connell): I will ask you, Mr. Guith, whether or 
not on the 12th day of October, 1954, you told eae 
Agent Gene Fopp that you had sexual intercourse? 


Poelivaliiainet: 
©. With Eleanora Gobert? 
Bs, IE Gheal aoe 


QO. I ask you now if you deny that you told Special 
Agent Gene Fopp on October 12th, 1954, thamien 
had sexual intercourse with Eleanora Gobert several 
times? 

A. I never told him that. 

Om re you denvine it: 

ey lanidenying ity 


Finally, the Appellant was impeached as a witness when, 
on rebuttal, Federal Bureaw of Investigation (spec: 
Agent Gene Fopp on his direct examination stated as fol- 
lows (Ure 163 S16 165 1G@). 


“OQ. (By Mr. AT. O'Connell): Mr. Popp aiaiies 
was the first time that you talked to Chester Guith 
in connection with this case? 
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October 12, 1954. 

October 12, 1954? 

Wes, sit. 

And where did you talk to him? 


> iO PIO p> 


On the field a short distance from his house, 
I would say possibly one-quarter of a mile near the 
Gunsight Elevator about a mile off of Highway No. 
Z worth, 

©. Who was present at that conversation? 

A. He and I were just present at the conversa- 
tion; there were other workmen a short distance from 
the automobile but I removed him some more per- 
sonally. I asked him to come and speak to me in 
confidence and we came to my automobile and I 
spoke to him there. 

What time of the day was it? 
me iestarted at 11250 a, ni@when | arrived. 
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Q. How long did you continue to talk? 

me Byemy notes | concluded it at 12:30. 

©. Could you tell us what that conversation was? 

A. Yes. I introduced myself to him and displayed 
my credentials so he would know who I was and ad- 
vised him I came to talk with him concerning a ser- 
ious matter; that the allegation had been made he 
was the father of a child born by a juvenile girl 
therefore it would be automatically statutory rape. 
I advised him that he need not say anything to me 
at all; that he was entitled to an attorney, and that 
anything that he did tell me could be used in a court 
of law against him. I then informed him of the 
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identity of the girl who had the child and the fact 
that she had named him as the person having had 
intercourse with her, the result of which was the 
child in question born October 2, 1954. 

©. Just a moment now. Was there any, did you 
notice any physical change in the defendant when 
you first announced what the nature of the charge 
was? 

A, Yes, sir. 

Q. What was the change? 

A. Well he became quite concerned and_ blood 
drained from his face and I suggested he sit down in 
the car. We continued our conversation either on 
the side of the car or inside of the car. 

Q. And what was the conversation? 

Mr. J. J. O'Connell: Now just a minute. I want 
to object to the general broad character of this ques- 
tion and the danger of incompetent and inadmissible 
evidence coming in without any opportunity to object 
and to keep it from the jury and I think the question 
should be in detail. 

Mr. M. O’Connell: Just a moment. I withdraw the 
last question. 

QO. (By Mr. M. O’Connell): Tell me during the 
course of that conversation did Chester Guith admit 
or did he not admit having intercourse with Eleanora 
Gobert? 

A. He adinitted. 

Mr. J. J. O’Connell: Now just a minute. Your 
honor, to which we object on the ground that this 
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actually amounts to confession rather than admission 
and there has been no proper foundation laid for any 
admission of a confession. 

The Court: Overrule the objection. 

A. He admitted having had intercourse with her. 

©. On one or more occasions? 

A. On three or four occasions. 

Mr. M. O'Connell: You may cross examine.” 


Thus, the impeachment of the Appellant as a witness was 
completed. 

It is well established law that a witness may be im- 
peached by the introduction of prior inconsistent state- 
ments. A recent and clear statement of this rule may be 
found in the case of United States v. Schneiderman, 106 
fs. 906, 929, wherein the Court said: 

“A witness may be discredited or impeached by 
contradictory evidence; or by evidence that at other 


times the witness has made statements that are in- 
consistent with the witness’ present testimony.” 


Then, it immediately appears that this testimony was 
properly admitted for the purpose of impeachment. 

It is difficult to conceive how anyone could consider 
this testimony to amount to a confession in view of the 
fact that the Appellant merely admitted having had sexual 
intercourse with the Prosecutrix on three or four occa- 
sions, and did not testify as to any dates, places, times 
or circumstances of the acts. 
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CONCLUSION 


For the reasons stated in the argument, we believe 
that this Court will agree with us that the Appellant has 
failed to specify any prejudicial or reversible error on the 
part of the court below in his presentation of the case to 
this Court. 


Respectfully submitted, 


KREST CYR, 


United States Attorney, 
District of Wontana-~ 


MICHAEL J. O’CONNELL, 


Assistant United States Attorney, 
District of Montana; 


FRANK M. KERR, 


Assistant United States Attorney, 
District of Montana, 


Attorneys for Appellee. 


